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OPINION

The petitioner, Joseph Shepherd, appeals as of right in consolidated cases from the Monroe
County Criminal Court’ sdismissalsof hispetitionsfor post-conviction relief. In April 1991, ajury
convicted the petitioner of thefelony murder of Roxanne Woodson and the aggravated assault of law
enforcement officers investigating the cese. The defendant was sentenced to death for the felony
murder and to two-to-five years for the aggravated assault. On May 30, 1995, our supreme court
reversed the death sentence and remanded the case for resentencing. Statev. Shepherd, 902 SW.2d
895 (Tenn. 1995). The petitioner was resentenced to life imprisonment for his felony murder
convictionon April 29, 1997. In aseparatetrial, the petitioner was convicted of the second degree
murder of Kathy Clowersand sentenced toninety-nineyearsimprisonment. Thiscourt reversed the




second degree murder conviction and remanded the case for a new trid. State v. Shepherd, 862
SW.2d 557 (Tenn. Crim. App. 1992). On June 30, 1997, the petitioner filed two post-conviction
petitions attacking his convictionsfor felony murder and involuntary manslaughter. The petitioner
contends and the state concedes that he filed the petitions within one year of the date that the
judgmentsbecamefinal. We hold that the petition relating to hisfelony murder convictionistimely
and reversethetrial court’sdigmissal of that petition. Wealso reverse the dismissal of the petition
relating to the involuntary manslaughter conviction dueto thetrial court’ s failure to make findings
regarding the timeliness of this petition. We remand the case for further proceedings.

A petition for post-conviction relief must be brought “within one (1) year of the date of the
final action of the highest state appellate court to which an appeal istaken or, if no appeal istaken,
within one (1) year of the date on which the judgment becamefinal.” Tenn. Code Ann. § 40-30-
202(a). Noting that the supreme court had affirmed the petitioner’ s convictions but remanded for
resentencing in 1995, the trial court dismissed the petitions, finding that the petitioner had faled to
file within one year of the “final action of the highest State appellae court to which an appeal is
taken.” The petitioner’ s judgment of conviction for felony murder was not final at the point when
the supreme court remanded the case for resentencing. SeeTenn. R. Crim. P. 32(e) (stating that the
judgment of conviction includesthe sentence imposed). Thefinal order following the resentencing
was entered on April 29, 1997, and the petitioner dd not appeal the new sentence. Thus this case
falls within the second half of the statute which permits filing within one year of the date the
judgment becomes final when no appeal istaken. See Baker v. State 989 S.\W.2d 739, 741 (Tenn.
1998) (holding that a post-conviction petition filed within one year of resentencing following the
violation of acommunity corrections sentencewastimely because“the resentencing hearing wasthe
final action fromwhich therewasno appeal”). Thus, the petition filed on June 30, 1997, wastimely.

Thetrial court did not separately addressthe petition rel ating to theinvol untary mans aughter
conviction and made no findings regarding the date of the final action in that case. Although not
entirely clear from the sparserecord on appeal, we believe that this petition relates to the conviction
resulting from this court’ s remand of the petitioner’ s second degree murder casein 1992. Thetrial
court erred in treating thispetition asif it arose out of the same case asthefelony murder conviction.
We reverse the trid court’'s dismissa of the petition rd aing to the involuntary manslaughter
conviction and remand for further proceed ngs to determinewhether thispetition was timely filed.

The state contends that some of the petitioner’ s claims have been previously determined on
direct appeal or waived by the petitioner’ s failureto raise them on direct appeal. See Tenn. Code
Ann. 8 40-30-206(g), (h). This contention is best resolved by the trial court uponremand. Based
upon the foregoing and the record asawhol e, we reverse thetrial court’ s dismissals of the petitions
and remand the cases for further proceedings.

JOSEPH M. TIPTON, JUDGE



